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Grandchildren as FPA applicants — what is the

current status?

David Toole LEXMERCA LAWYERS

A recent decision of the Court of Appeal' of the
Supreme Court of NSW has provided invaluable insights
and guidance in respect to legal proceedings bought by
grandchildren for provision from the estate of their
deceased grandparent.

Subsequent media® and specialist’ commentary in
respect to the decision has highlighted that the ability of
grandchildren to bring estate claims is a topic of
significant interest. The titles to these articles ensured
that the topic grabbed the desired spotlight.

It is not surprising that there has been this almost
immediate interest in the court’s decision. With the
increase of our longevity, the lock-up of wealth in the
baby-boomer generation and with grandparents having a
much greater and longer involvement in the lives of their
grandchildren, the potential for these types of claims is
real.

Precis of the factual background of the
Curtis decision

A short summary of the key facts of the Curtis v
Curtis* (Curtis) decision is as follows:

* The deceased (“Barry”) died on 11 January 2022,
aged 87. He was a widower at the date of his
death. His surviving brother, Peter was the execu-
tor of his estate.

e The deceased had 2 sons, Darren and Rodney, but
only Rodney survived the deceased. Darren was
diagnosed with cancer in 2003 and died in 2008.
Prior to his death, Darren had a troubled life
including a failed marriage and a significant trau-
matic surfing incident. From both the judgment
at first instance and from the Court of Appeal
decision it was evident that Darren’s relationship
with his father was not close.

* Darren had three children being two sons (Blake
and Brock) and a daughter, Bonnie. Blake and
Brock were the applicants in the proceedings.
Bonnie had no involvement in the proceedings.

* Barry made three wills — one made in August 1978;
one made on 5 February 2009 and the final one

made on 16 April 2021 (the year before Barry
died). The final Will was admitted to probate. It
was relevant to the decision of the Court of Appeal
that the terms of 16 April 2021 did not change
materially from the terms of the Will dated 5 Feb-
ruary 2009.

The value of Barry’s estate was not significant and
was effectively limited to the net proceeds of his
home in Ballina on the northern NSW coast.

Pursuant to the Grant of Probate of the final Will,
the whole of the net estate was to be distributed to
Barry’s surviving son, Rodney. There were no
gifts made to the children of Barry’s predeceased
son, Darren (including the applicants, Blake and
Brock).

Blake and Brock (aged 34 and 31 years) made an
application for provision from their grandfather’s
estate pursuant to s 59 of the Succession Act 2006
(NSW).

The two grandchildren were potentially “eligible
persons” within s 57(1)(e) of the Succession Act.
That subsection provides that an “eligible person”
includes:

(e) a person —

(1) who was, at any particular time, wholly
or partly dependent on the deceased
person, and

(i) who is a grandchild of the deceased
person or was, at that particular time or
at any other time, a member of the
household of which the deceased per-
son was a member’

The Supreme Court at first instance decided in
favor of the applicants and ordered that each of the
grandsons was to receive 20% of the net proceeds
of the deceased’s property together with payment
of their costs of the proceedings.

The executor for the estate (the deceased’s brother,
Peter) appealed that decision. The Court of Appeal
allowed the appeal and held that in the circum-
stances, the two grandsons were not entitled to any
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provision from their grandfather’s estate. The
judgment of the Court of Appeal ruled that the
judge at first instance had not properly applied the
relevant principles.

Why did the Court allow the Appeal?

The crucial factor that led to the Court of Appeal
allowing the appeal and determining that the two grand-
children applicants were to receive no provision from
their grandfather’s estate is captured in the following
statement from the judgment:

Taken at its highest, the assistance provided by Blake and
Brock [the 2 grandsons] was occasional and limited, while
the statements that Rodney would “take care of” them [after
Barry died] were ambiguous. I am unpersuaded that Blake
or Brock has made out anything like a social, domestic or
moral obligation upon Barry to leave part of his estate to
either of them.®

From a factual perspective, the Court of Appeal
examined the process of analysing the evidence in the
FPA application in this case. The following statement in
the judgment of Leeming JA is pivotal to the outcome of
the application and the appeal:

The “critical factual enquiries” and the “central controver-
sies” in this case included the reconciliation of Blake’s and
Brock’s testimonial evidence with Barry’s 2009 and 2021
wills and the notes made in the solicitor’s office when the
2021 will was drafted, all of which pointed against the
existence of a relationship in which Blake and Brock
were . .. the testamentary disposition. That did not occur.
As is contended in ground 1(a), a critical aspect of the
fact-finding process miscarried.’

Grandchildren as applicants in Family
Provision Act proceedings

There are differences in the legislative structure of
each of the Australian states and territories as to persons
that can apply for further provision or maintenance from
a deceased person’s estate.®

There are some states and territories specifically refer
to a grandchild being able to bring an application for
further provision from the estate of the deceased grand-
parent. In a number of jurisdictions, the eligibility for a
grandchild to bring a claim against the estate of a
deceased grandparent is subject to the grandchild being
able to establish that the grandchild was at least “partly
dependent” on the deceased grandparent.

The nature and extent of the relationship
required for “grandchild applicants”

The relevance and importance of the Court of Appeal
judgment in the Curtis Court of Appeal decision is that
it sets out in clear terms the nature and level of
relationship that the grandchild applicant must have had
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with their deceased grandparent before the grandchild
will be entitled to further provision from the deceased
estate of the deceased grandparent.

The following is a critically important statement from
the earlier decision of Bowditch v NSW Trustee and
Guardian® that Leeming JA set out and endorsed in his
judgment in the Curtis decision:

... The fact that the grandchild resided with one, or more,
of his, or her, grandparents is a significant factor. Even then,
it should be demonstrated that the deceased had come to
assume, for some significant time in the grandchild’s life, a
position more akin to that of a parent than a grandparent,
with direct responsibility for the grandchild’s support and
welfare, or else that the deceased has undertaken a
continuing and substantial responsibility to support the
applicant grandchild financially or emotionally [emphasis
added].'®

The above paragraph encapsulates what a grandchild
is expected to be able to confirm in order for the
grandchild to be successful in an application for provi-
sion from their grandparent’s estate.

Based on the transcript of the first instance proceed-
ings the Court of Appeal in the Curtis decision found
that at its highest, the assistance provided by Blake and
Brock was occasional and limited. And in respect to the
statement that was attributed to the deceased that Rod-
ney would “take care” of the grandchildren, the Court of
Appeal held that the evidence as to the statement was
ambiguous. As a result, the Court of Appeal was not
persuaded that the two grandchildren (Blake or Brock)
“made out anything like a social, domestic or moral
obligation upon Barry to leave part of his estate to either
of them”."!

The Court of Appeal emphasised that the matter that
must be satisfied under s 59(1)(b) for it to make Orders
in favour of the grandchild applicants was that there
must be “factors warranting” the making further provi-
sion for the grandchild applicants.

In his judgment, Leeming JA appropriately phrased
the question as to whether the grandsons had “made out
a case that there were factors warranting disturbing the
testamentary wishes” of their grandfather in his will.
The court confirmed the answer to that question was “in

the negative”."?

What evidence will be relevant for the
applications

Another very significant point of difference between
the judgments at first instance and on appeal was
consideration of the evidence of both a long-term
neighbour and a close friend of the deceased. At first
instance, the judge dismissed the relevance of these
witnesses to the consideration of the application by the
grandsons.
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However, the assessment and value of the evidence of
the neighbour and of the close friend of the deceased
was described by Leeming JA as follows:

The real question is how could two men who presented as
close friends, one of whom had lived next door for some
three years, the other of whom called upon him fortnightly,
have had such a different view of the relationship between
grandfather and grandsons, and indeed in the case of one of
them (Mr Lusted) never have been aware of their existence,
if the claims presented by Blake and Brock involving
recurring, substantial stays by them with Barry, were
accepted. The single paragraph in the reasons of the
primary judge does not engage with that issue."?

Key takeaways from the appeal judgment
of the Curtis decision

The analysis of the Court of Appeal judgment of the
Curtis case for FPA as to applications made by grand-
children for provision from their grandparents’ deceased
estate is invaluable.

The analysis of the decision suggests the following:

e The kind of relationship and level of dependency
that a grandchild will need to have had with their
deceased grandparent must have been a very close
and important relationship for the grandchild to be
successful in an application for further provision.
Whilst the grandchild may qualify as “an eligible
person” to commence proceedings on a relatively
low level of dependency, to succeed on the appli-
cation requires the grandchild to establish much
more. In effect the grandchild applicant will need
to establish the relationship with the grandchild
was close to “locus parentis” relationship and that
relationship was maintained over a reasonable
period of time.

* When a grandchild is considering an application
for provision from their grandparent’s estate, in
addition to their advisers taking into account the
likely evidence of family members, the grandchild
and their advisers should assess what will be the
likely evidence of the close friends and neighbours
of the deceased grandparent. This will include
whether the neighbours and close friends will
recall conversations with the deceased grandpar-
ent when they will have mentioned the grandchil-
dren. Importantly, evidence of the close friends
and neighbours that extends to observing the
grandchild visit the grandparent will be of signifi-
cant value especially where the observations extend
to physical interaction between the grandparent
and the relevant grandchild or grandchildren.

The Court of Appeal judgment of Curtis decision will
be an invaluable resource for those that are advising or
are considering the merits of proceedings where a

grandchild is seeking further provision from a grandpar-
ent’s estate.

David Toole

Special Counsel
Lexmerca Lawyers
https://lexmerca.com.au/
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Construction of wills, inter-family loans and

family provision

Xavier P Walsh CORRS CHAMBERS WESTGARTH

Introduction

It is said that family and money don’t mix. Never-
theless, family members commonly loan money to one
another, and, inevitably, disputes arise. Unfortunately,
such was the case in Dimos v Burndred' (Dimos). In
Dimos, Peden J disposed of three issues relating to:

* the construction of a clause in a will by which the
testatrix accounted for the failure of her son to
repay a loan owed to one of her daughters (loan
repayment clause or cl 3(e))

e a claim for family provision and

* payments allegedly made contrary to a power of
attorney

While “no case can truly provide any precedent for
construction of a Will” in a later case,> Dimos offers
guidance on how clauses like the loan repayment clause
may be construed. Further, the decision is a reminder of
the importance of making proper financial disclosure
when applying for a family provision order (and the
consequences of not doing so). This case note focusses
on those two issues.

Facts

The deceased died in 2022. By her final will, dated
18 March 2008 (Will), she left an estate worth approxi-
mately $1,020,000 in equal shares to her three children:
Christine (the defendant and executrix of the deceased’s
estate); Anthony (the plaintiff); and Sylvia. The deceased’s
bequest to Anthony was qualified by the loan repayment
clause, which stated:

. if at the date of my death my son [Anthony] has not
repaid to my daughter [Christine] all money that she loaned
to him (“Loan Amount”) then I DIRECT that [Anthony’s]
share pursuant to this clause be reduced by the Loan
Amount and my daughter [Christine’s] share is increased
by the Loan Amount to reflect the repayment of the debt.?

Christine claimed that the “Loan Amount” referred to
a sum of $198,150 she advanced to Anthony in 2004 to
help him purchase his home, which was repayable
within 5 years (Loan). She said that in or around 2006,
she requested partial repayment, to no avail. In further

discussions regarding repayment, which took place between
2004 and 2019, Anthony deferred and, according to
Christine, told her to take it from his share in their
parents’ estates.* The Loan was documented in a letter
signed by Christine and Anthony (Letter), which she lost
sometime after 2008. Anthony accepted that Christine
advanced him the money in 2004 but said that it was a
gift, to thank him for assisting with Christine’s deceased
husband’s business and for employing her in his busi-
ness for 12 months, during which time she earned about
$24,000.

Christine alleged that she showed the Letter and bank
statements evidencing the advance to Anthony (bank
statements) to her parents and told them she was
considering suing him, but that they asked her to wait
until they saw their solicitor. Various documents sug-
gested that the deceased and her husband, between
14 February and 18 March 2008, engaged with their
solicitor as to the inclusion and wording of the loan
repayment clause.” For unknown reasons, unlike a
solicitor file note recording discussions about the clause
or a draft version of the clause, the final loan repayment
clause did not refer to interest or a specific loan amount.
On 18 March 2008, the deceased and her husband
executed new wills, which included the loan repayment
clause.

Anthony commenced proceedings in relation to the
construction of cl 3(e) of the Will and sought a family
provision order. Christine defended the claim and in
accordance with her entitlements as a beneficiary,®
elected to put her financial circumstances in issue. If the
Loan were to be repaid from his share of the estate,
Anthony would receive roughly $84,000 without further
provision. At the hearing, Anthony sought one third of
the net estate, including the repayment of the Loan from
the estate. His preferred position was, assuming the
Loan was not repayable, further provision of $100,000
borne equally by Christine and Sylvia, entitling him to
about $382,110. Alternatively, if the Loan were repay-
able, he sought further provision of $150,000, entitling
him to about $233,960 overall.
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The loan repayment clause

Characterising the advance: loan or gift?
Justice Peden rejected Anthony’s claim that the
advance was a gift.” In part, that was because:

* the reasons he proffered to explain why Christine
would gift him the sum, including, assisting with
Christine’s deceased husband’s business for a few
months, could not be accepted8 and

* he was an unimpressive witness generally’

Her Honour preferred Christine’s evidence on all
matters, to the extent necessary,10 and inferred that the
deceased and her husband amended their wills in 2008
to include the loan repayment clause because Christine
spoke with them about the Loan'' and Anthony’s failure
to repay,'? showed them the Letter and bank state-
ments,'® and “having carried out their own inquiries
including through a solicitor, they decided to provide a
mechanism for their children to deal with the loan that
would avoid litigation”.'* Accordingly, Peden J consid-
ered that the monies advanced by Christine were a loan
and not a gift.'” Implicit in her Honour’s reasoning was
the principle that Christine, as the party alleging that the
advance was a loan, bore the onus of so proving.'®

Construction of the loan repayment clause

Anthony’s alternative argument as to why cl 3(e) was
not enlivened was that there was no “debt” at the time of
the deceased’s death because the remedy available to
Christine if she sued on the loan was barred pursuant to
ss 14 and 63 of the Limitation Act 1969 (NSW)
(Limitation Act).!” Christine submitted that, pursuant to
established principles for the construction of wills,'® the
terms “loan” and “loan amount” in the Will clearly
referenced the Loan, and that the Limitation Act had no
bearing on cl 3(e)’s operation.'’

Justice Peden was satisfied that extrinsic evidence
was admissible for the purposes of construing cl 3(e),
pursuant to s 32 of the Succession Act 2006 (NSW), as
the references to a “loan” and “loan amount” were
“meaningless without reference to extrinsic evidence
identifying the particular loan”.?° Additionally, Peden J
accepted that the deceased and her husband told Chris-
tine that they had determined a “‘solution’, whereby she
would receive the money from Anthony’s share of their
estates and they asked her not to sue him”.>' Her Honour
considered that the deceased intended to ensure that her
estate was split equally between her three children, and
to “provide Anthony with the funds to repay his sister
her loan sum”.*?

Importantly, her Honour rejected Anthony’s submis-
sion that, because the Limitation Act, if pleaded by
Anthony,** would bar the remedy otherwise available if
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Christine sued on the debt, the loan repayment clause
was not operative.24 Relevantly, Peden J said that:

I do not accept that the Will ought to be construed from the
perspective of a contractual claim for a debt. The proviso
looks to a factual matter of whether the loan amount had
been repaid, not whether it was repayable in a suit by
Christine against Anthony. The clause speaks of the adjust-
ment of portions as to “reflect the repayment of the debt”
and does not include any limitation based on time. This
construction is further supported by the practical consider-
ation that if the clause was intended to relate to an
enforceable contractual claim, then the only benefit it
provided to Christine was saving her the difficulties of
suing her brother between the time the loan was repayable
and the extinguishment of the limitation period . . .*

Accordingly, the terms “loan” and “loan amount”
referred to the Loan.”® As the monies had not been
repaid, cl 3(e) reduced Anthony’s share in the deceased’s
estate by $198,150 and increased Christine’s share by
the same amount.?’

Family provision claim

In relation to Anthony’s family provision claim,
Peden J noted the familiar requirement that an applicant
disclose to the court, “as fully and frankly as possible, all
details of his or her material and financial circumstances

as they are at or about the time of the hearing”.*®

Anthony’s disclosure of his financial circumstances

Justice Peden declined to make a finding that Anthony
was in “financial distress”.?’ He was 65 years old and
co-owned his home, which, in his affidavit dated
9 March 2023, he estimated was worth $1.9 million
(without attaching any valuation). That estimate was
inconsistent with a valuation of $2.3 million that he
provided in support of a loan application 2 weeks later.
Her Honour perceived that inconsistency as a failure to
be completely frank with the court, which affected the
court’s ability to assess Anthony’s entitlement to further
provision.*® Anthony’s loan application indicated that he
had “many more assets” than his affidavit evidence
suggested.’' Further, he remained in fulltime employ-
ment and his June 2023 affidavit indicated that he and
his wife’s living expenses were covered by their incomes.*
Despite having deposed to paying around “‘$5,000 a
month in interest alone’” in credit card and mortgage
expenses,”> Anthony failed to tender any supporting
documentation, nor did he offer any explanation for that
failure.>*

Further, in cross-examination, Anthony revealed that
he had received financial assistance from various third
parties, including a payment of $400,000 to assist with
business expenses from his mother-in-law, facts omitted
from his affidavits.*> Accordingly, Anthony and his wife
owned a house valued at $2.3 million and other assets
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valued at $2,698,000.3¢ Even taking his unsubstantiated
claim of liabilities totalling $652,000 at face value,
Anthony’s net financial position with his wife ($2,046,000)
was double the value of the deceased’s estate.?’

Christine’s competing claim as beneficiary

Christine’s situation was described as “under finan-
cial pressure”,38 because, inter alia: (1) she and her
husband were retired; (2) their living expenses exceeded
their income from their shares; (3) they had some
medical conditions; (4) they had about $1,000,000 in
superannuation, and other assets totalling around $1,500,000;
and (5) they had two adult children with health issues,
whom they supported financially.*

Decision

Ultimately, Peden J did not consider that deceased
failed to provide adequate provision for Anthony’s
“maintenance, education or advancement in life”.*° He
put forward “incomplete, inaccurate and out of date
information about his financial situation. The evidence
tendered reveals that, contrary to his assertations made
on oath, he is in a better financial position”.41 Addition-
ally, her Honour considered that the provision to Anthony
in the Will was adequate,** and would assist him with
his liabilities, including his mortgage, and provide him
with a mechanism to repay the Loan.** To give Anthony
further provision would only slightly improve his posi-
tion at the expense of Christine (whom Anthony was not
worse off than**) and Sylvia.* Justice Peden therefore
dismissed the family provision claim.

Payments allegedly made contrary to power
of attorney

Christine’s evidence contained a complaint that Syl-
via, who, with Christine, jointly held an enduring power
of attorney for the deceased, had improperly distributed
the deceased’s money, while the deceased was alive but
likely lacked capacity,*® to the three siblings and other
relatives.*” The contested amounts were small. Given
that: (1) there was no pleaded claim for adjustment
concerning the contested sums paid by Sylvia; and
(2) Christine did not sue Sylvia to restrain her from
alleged improper conduct, Peden J did not consider it
was appropriate to determine “such trivial amounts in
the circumstances”.*® Indeed, her Honour rebuked the
parties for putting on “lengthy affidavits containing petty
attacks about matters, such as who paid for their
mother’s hairdressing and manicure appointments” and
noted that “the net effect of [these] attacks was to
diminish all parties”.*’
Takeaways

Her Honour’s construction of the loan repayment
clause provides useful guidance for how similarly worded

clauses may be construed, although, depending on their
drafting, the relevance of any limitation period with
respect to the debt the subject of the clause may change.

As the court’s assessment of whether adequate pro-
vision for the proper maintenance, education or advance-
ment in life of the applicant has been made by the
deceased is to occur “at the time when the court is
considering the application”,”® it is imperative that
applicants put on updating affidavits regarding their
financial circumstances close to the final hearing. On a
more fundamental level, an applicant’s obligation to tell
the truth in an affidavit is the same as that in the witness
box.>! As Dimos demonstrates, a failure to be frank with
the court regarding disclosure of financial circumstances
may result in dismissal of a claim.>

Xavier P Walsh
Associate
Corrs Chambers Westgarth
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Preventing an estate challenge: minimising the
risk and impact through careful estate planning

Anna Hacker and Thomas Dixon PITCHER PARTNERS MELBOURNE

The common catchcry of estate planning lawyers
when clients indicate they are likely to have either
limited or no provision for certain beneficiaries that
“there is freedom of testation bur” often comes with a
number of qualifications. Generally, being absolute in
these circumstances is risky — after all, we generally
only hear one side of a three-sided story (our client’s
side, the claimants’ side and the in between). At one time
in my career, I recall being more absolute in a case of
physical abuse by the child against the parent —
particularly as the court of equity requires parties to
come with “clean hands”. But after the decision in Joss v
Joss,! it appears that is no longer as strong a defence to
a claim by a disappointed beneficiary.

What is a family provision claim

While there are several ways that a Will can be
challenged, most challenges are made under family
provision legislation.” Eligibility varies between the
states and territories; however, it usually includes spouses,
partners, and children. Family provision claims in Aus-
tralia have a strong success rate. Research from the
University of Queensland,® published in 2015, found
that 74% of family provision claims resulted in a change
in distribution of an estate, with adult children being the
most common claimants.

When making a family provision claim, an eligible
person must establish that the deceased had a moral
obligation to provide for them and that the provision
they received under the Will is not adequate for their
proper maintenance and support. In several recent cases,”
courts have found that the testator had a moral obliga-
tion to provide for a beneficiary (or potential benefi-
ciary) even where the behaviour of the beneficiary to the
testator was unbecoming or where their relationship was
strained. In the case of Joss v Joss,5 the Victorian
Supreme Court held that the testator had a moral
obligation to provide for the plaintiff, being an adult
child, even after the plaintiff had attempted to shoot the
testator with a crossbow. The testator had been finan-
cially supporting the plaintiff by providing a weekly
allowance and paying debts, which the court viewed as
enough to satisfy a family provision claim. This case
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emphasises the importance of considering the impact of
continued financial support on a later potential family
provision claim.

Strategies to prevent family provision claims

There are several strategies that can be implemented
to help shield an estate from a potential family provision
claim however it is important to stress that a family
provision claim cannot be prevented entirely. New South
Wales also has specific notional estates provisions which
claws back certain assets to the estate. Each strategy
below must be considered in terms of its effectiveness on
NSW provisions.

Superannuation

One way of minimising the opportunity for a family
provision claim is to reduce the size of the estate.
Superannuation death benefits do not form part of an
estate (unless directed to it). It is vital to ensure that a
valid binding death benefit nomination (BDBN) has
been executed properly so that any superannuation death
benefits can be directed directly to beneficiaries (noting
there may be different tax consequences). The trustee of
the superannuation fund will have discretion to direct
the death benefits if there is no BDBN or if the BDBN
is invalid (eg referring to the “trustee” instead of the
“legal personal representative” of an estate®) so it is vital
that documents are checked for complete accuracy.

Trust assets

Trust assets do not form part of an estate but it is
critical that an estate planning lawyer protects the trust
assets by ensuring that any succession related to the trust
is done outside of the Will (e.g. separate deed of
succession for appointor role rather than passing this
control via the Will). Often overlooked assets of an
estate include unpaid beneficiary entitlements or loans
owed to the testator from a trust which also should be
considered as a part of the overall estate plan and
strategy.

Gifting assets
Assets could also be gifted to beneficiaries before
death. This strategy should be carefully considered for a
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number of reasons including the gifting rules in relation
to social security access and potential cost of the
transfer.

Changing ownership of assets

Similarly, changing ownership of assets so that they
are jointly held with another will avoid them forming
part of the assets of an estate as they will transfer via
survivorship.

Any decision to transfer assets must be undertaken
with comprehensive advice and understanding as to all
consequences including costs and tax implications.

Provision for a possible claimant?

Unfortunately, it is not the case that a claimant’s
application will fail if they are left a small token in a
Will. Should this strategy be considered, the amount left
to the beneficiary must be carefully considered and
should be enough to make it difficult for the beneficiary
to then risk a challenge (and possible cost conse-
quences).

Supporting material

Generally, while the court will consider the wishes of
the testator when determining family provision claims, it
is not recommended to include such reasons in the Will
itself. If circumstances change or factually, the “reasons”
were not accurate, they can be damaging and are public.
Preferably, depending on the reasons for exclusion, a
supplementary affidavit, statutory declaration or state-
ment is more useful. It can delve into more detail and
only be produced if needed.

Open communication

Open communication prior to death can help to
reduce the risk of a family provision claim. A potential
claimant who is shocked to learn that they have been
excluded from a Will may seek a family provision claim
out of anger or frustration. Complex relationships and
blended families can make communication difficult and
so this strategy may not be utilised by all but can be

retirement & estate planning bulletin  August 2024

Retirement & Estate Planning
Bulletin

useful to allow prospective beneficiaries the opportunity
to understand and appreciate the reasoning behind deci-
sions.

Conclusion

It is not possible to prevent a family provision claim
entirely unless there is nothing remaining in the estate
(and that may not even be successful in NSW). How-
ever, there are strategies that can be implemented that
can reduce the likelihood of a potential claimant from
making a family provision claim or at least reduce the
impact of a challenge on the estate. Equally important is
the need to review estate planning regularly to account
for any changes to circumstances or structure.
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